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Jurisdictional Statement 

i 

Talley R. Holmes appeals from a judgment entered 
January 31, 1945, of the United States District Court f|or 
the District of Columbia dismissing a cause of action filed 
by him seeking a determination of partnership rights aind 
specifically seeking the declaring as a partnership asset 
an annex built to property owned by his partner, defendant 
below, subsequent to the entering into of a partnership 
agreement, said annex being to property adjoining tjhe 
property operated as a partnership business. 
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The District Court of the Cnitetl States for the District 
of Columbia has jurisdiction under the District of Colum¬ 
bia Code, 1940, Title 11, Section 301. This Court has juris¬ 
diction to review the judgment under the District of Colum¬ 
bia Code, 1940, Title 11, Section 101; and under the United 
States Code, Title 28, Section 225. 

The pleadings which show the existence of jurisdiction are 
the Complaint (R. 1-3); defendant’s Answer and Counter¬ 
claim, with Exhibits (R. 4-18), and the Answer of plaintiff 
to defendant’s Counter-claim (R. 19, 20). 

Statement of the Case 

As the parties hereto presented this cause in the Court 
below, upon an “Agreed Statement of Fact,’’ the statement 
thus agreed upon is here quoted as the Statement of the 
Case (R. 22-24): 

“ AGREED STATEMENT OF FACT —The parties 
i in this case respectfully submit the case to the Court for 
final decree upon the record and upon the following 
agreed statement of fact. 

“1. Following the findings of fact and the decree of 
! the Court entered into in Civil Case No. 1537 on the 
19th day of March, 1942, copy of which is attached to 
the defendant Keet’s Answer filed herein, Holmes and 
Keets operated the Whitelaw Hotel under the decree. 
They, by mutual agreement, entered into a formal part¬ 
nership agreement on the 15th day of August, 1942, 
copy of which is attached to the plaintiff Holmes’ Com¬ 
plaint filed herein. 

“2. From that time to this they have continued to 
operate the Whitelaw Hotel as partners. 

“3. For many years both parties to this suit have 
dealt in rental properties in the City of Washington, 
owning and operating each in his separate name and 
without relationship to each other, properties from 
which each has received revenues. 
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“4. Keets acquired ownership of a three-story and 
basement brick building, containing sixteen rooms, next 
adjacent on the south to the property of the Whitelaw 
Hotel during the year 1930. lie began to operate this 
property as the Hotel Henry under a Hotel License in 
1934. It is still operated, advertised and listed in the 
phone book as Hotel Henry, but since March 1942; it 
has been operated under a Lodging House License 
instead of a Hotel License. 

“5. In July 1.936, Keets purchased three old frakne 
dwellings from the Alley Authority of the District!of 
Columbia located next adjacent on the south to the Hojtel 
Henry property. At that time two of these buildings 
were vacant; the third was occupied by a tenant who 
had lived there many years. One of these properties, 
Xo. 1823, remained vacant until torn down in 1943; Xo. 
1821, if occupied at all, was occupied for short intervals 
only and the long-time tenant remained in X"o. 18l9. 
Beginning early in 1942, and prior to August 15, 19|-2, 
Keets expended large sums of money in improving 
these properties. 

‘‘6. In March, 1945, Keets contracted with Hudnfell 
and Hudson to raise these three old frame dwellings 
higher off the ground to the level of the first floor of 
1825 13th Street, so as to provide a basement and cen¬ 
tral heating plant under them. In the operation of 
raising these buildings, timbers in them parted aid 
gave away in such manner that they were condemned bv 
the building inspector. Thereupon Keets tore them 
down and built a new brick building in place of tlieii. 
This building was joined on to and made into one with 
the original Hotel Henry and was completed in Feb¬ 
ruary 1944. It has been operated since as part of tie 
Hotel Henry under a Lodging House License. 

“7. When Keets first acquired these three old prop¬ 
erties from the Alley Authority they contained a total 
of eighteen rooms. The new building contains $5 
rooms. 

1 

“8. The reconstructed properties open into the 
original Hotel Henry Building. They have no public 
entrance of their own. Since its completion the nelw 
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building has been continuously operated under the 
Lodging House License taken out in the name of the 
Hotel Henry in March, 1942 as hereinbefore set forth. 

“9. It is stipulated by and between the parties that 
the parties knew generally of the real estate activities 
of each other at the time they entered into the partner¬ 
ship agreement of August 15, 1942; and that Holmes 
knew at that time that Keets was operating the Hotel 
Henry, and that he owned the adjacent properties. 
Holmes asked no questions about these properties, and 
ating these properties under his Hotel Henry Lodging 
House License. The subject was not mentioned in con¬ 
nection with the partnership agreement of August 1942. 
Holmes asked no questions about these roperties, and 
Keets made no statements about them. When Holmes 
learned of Keets’ reconstruction job in 1943 he raised 
the question as to whether or not this was in conflict 
with Keets’ partnership agreement in connection with 
the Whitelaw Hotel, and made the tender of treating 
it as part of the partnership property and paying on 
his own part half the cost and expense. There were 
negotiations between the parties, but they were not 
able to come to an agreement and this litigation resulted. 

Respectfully submitted: 

George E. C. Hayes, 

Attorney for Plaintiff Holmes. 

Vernon Booth Lowry, 

Attorney for Defendant Keets.” 

' Summary of Argument 

1. A partnership relationship is of such character as 
requires the highest degree of confidence and straight for¬ 
ward dealing and the building of the annex to the Henry 
Hotel and the failure of disclosure with regard to same vio¬ 
lated the inherent terms of the partnership agreement. 

2. The Opinion of the Court (R. 25-28) reveals that the 
Trial Justice failed to consider the fundamental law cover¬ 
ing partnerships and apparently based his opinion on an 
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erroneous conception of what the relationship requires 
between the said partners. 

I 

o. Petitioner Holmes should have been given the oppor¬ 
tunity to participate in the competitive enlargement ofj the 
Hotel Henry. 

Argument 

i 

The issue in this cause is a rather narrow one. The ques¬ 
tion is as to whether or not a partnership relation created 
between two persons in the conduct of a hotel business, one 
of whom owned and operated an adjoining hotel carried yith 
it a requirement of open dealing and the right of each part¬ 
ner to participate from then forward in an admittedly 
competitive enlargement of a then existing hotel business. 

1. A partnership relationship is of such character as 
requires the highest degree of confidence and straight for¬ 
ward dealing and the building of the annex to the Hefiry 
Hotel and the failure of disclosure with regard to same Vio¬ 
lated the inherent terms of the partnership agreement. • 

What are the legal implications of this particular part¬ 
nership? It is entered in between tw T o individuals who have 
individual rental properties, non-competitive in their char¬ 
acter with the partnership business, and one of whom is 
interested in an individual enterprise in the form of a hotel 
catering to exactly the same trade in an adjoining building, 
admittedly competitive in nature as to the then-existing 
structure. Was the provision in the Agreement that both 
partners were to devote such amount of their time, skill, 
labor and experience to the partnership business as they 
respectively deemed necessary a license to set up further 
competitive business or was it an attempted taking into 
account of the daily employment of one of the partners! as 
a school teacher and of the other as the owner and oper¬ 
ator of the then-existing adjacent hotel? Were the under¬ 
lying incidents of a partnership relation waived in this 


i 
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Agreement or were the requirements of utmost good faith, 
and a dedication to the partnership business and the avoid¬ 
ance of entering into competitive endeavors inherent in the 
contract? W*e respectfully submit that the court experi¬ 
ences of these litigants, the fact that one partner was accept¬ 
ing the then-existing business of the Henry Hotel as a com¬ 
petition to the partnership business, and the physical condi¬ 
tion of the partnership property as to surrounding areas 
gave to each partner the right to believe that the agreement 
was bona fide and entered into in good faith; that such atten¬ 
tion as was required of each would be given to the partner¬ 
ship business and that no further enterprise of a competi¬ 
tive character would be entered into. What really transpired 
is admitted. 

Let us look at the applicable law. We have said orally 
and we here repeat that a partnership relation is unique and 
requires the application of the highest degree of confidence 
and straight forward dealing. 

Only a few citations will be necessary to support what is 
perhaps the uncontradicted theory that utmost good faith is 
necessary. We quote: 

“Each partner is the agent of the partnership as 
to all matters coming within the scope of the relation- 
1 ship. Each occupies a fiduciary relationship to the 
! others in all matters pertaining to the partnership 
; enterprise and the utmost good faith is required of each 
! in their relations with each other. (Italics ours.) 47 
I C. J. 771, 772; 20 R. C. L. 878, 879; Claughton v. John¬ 
son, 38 P. (2) 615; 37 W 7 vo. 447 (1935). 

“Authorities unanimously agree that there is 
i scarcely any relation in life which calls for more abso¬ 
lute good faith than the relationship of partners. (Ital¬ 
ics ours.) Stana v. Warren, 96 Misc. 363; 161 N. Y. S. 
247, 248. 

But the theory of the law which we believe to be here 
most definitely violated is the one which prohibits a partner 
from entering into a competitive business with the partner- 


ship. In the instant ease this seems to us to be emphasized 
by the fact that as an incident of the partnership relation¬ 
ship one of the partners, plaintiff below, already was Accept¬ 
ing the competition offered by the existing Hotel Henry. 
After the creation of the partnership was it not properly 
the right of each to consider that any additional hotel enter¬ 
prise, certainly within the immediate vicinity and in enjoin¬ 
ing properties, if rendered available would be acquirojrl only 
as i>artnership assets? Was the engaging in any such jenter- 
prise by one, without notice to the other and to thA final 
exclusion of the other, a violation of the partnership rela¬ 
tionship; and was it not the duty of the said partner to 
employ the use of said property for hotel purposes only as 
a partnership asset? 


In 47 Corpus Juris 800 we have the general proposition 
laid down; 

“A partner may not purchase for bis own benefit property 
of any kind in which the partnership is interested noij lease 
property when the firm is entitled to the benefit o^ such 
lease, nor secure a valuable contract for himself which it 
was his duty to 'procure for the firm— if he does he!holds 
in trust for the benefit of the partnership the property so 
purchased or leased or the contract he has obtained and 
must account to the firm for the profits of the transaction, 
unless it appears that the co-partner consented to the trans¬ 
action/’ (Italics ours.) 

Can it be urged that there is a distinction in this case be¬ 
cause the defendant below owned the three small frame 
houses adjoining the Henry Hotel? The use which had 
been made of this property, or rather the lack of use, the 
subsequent improvement of same as separate dwelling 
houses, non-competitive with the hotel business, simply 
would seem to emphasize that the partnership nee<l not 
concern itself about any competitive existence of these prop¬ 
erties. Any hotel business engaged in by the defendant, 
other than that of the then-existing Henry Hotel, particu¬ 
larly in the adjoining properties, was a new, competitive 
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business. The theory of the law with respect thereto was 
early established in this jurisdiction. In the case of Milton 
v. Kingsley, 7 App. D. C. 531 (1895), we find the following: 

“It is in direct antagonism to the fundamental theory 
of the law of partnership that one partner should, wdth- 
out the consent of his co-partners carry on for his own 
1 exclusive advantage any business within the scope of 
the business of the partnership.” (Italics ours.) 

That this twenty-five room annex with nine baths was 
within the scope of the partnership business cannot and 
will not be denied; and it is the theoiy of the defendant’s 
case that he should be allowed to conduct it for his own 
exclusive advantage. 

The intent of the defendant in the instant case, we submit, 
is not important; the fiduciary relationship existed and the 
implications from a legal point of view are the same. 

“Where a general fiduciary relationship exists, it 
is not necessary that a conveyance be taken with a 
fraudulent intent, in order to establish a constructive 
trust. Alaniz v. Casenave, 91 Cal. 41, 37 Pac. 521; Con¬ 
sumers Co. v. Parker, 227 Ill. App. 552; Pulfrey v. Wiel, 
340 Ill. 553, 173 N. E. 87; Shaffer v. Letcher, 99 Okla. 
188, 226 P. 384.” 

We feel that one of the most significant things in this 
matter is the manner in w T hich the existing situation was 
created. Conceding the knowledge of the ownership of these 
adjoining properties by Keets at the time of the entering 
into of the partnership agreement, it still has some present 
significance that the deeds thereto w*ere not recorded until 
about a month after the partnership was entered into. 
Further in this connection it will be enlightening to quote 
from the “Agreed Statement of Fact”: 

“Holmes did not know at that time that Keets was 
operating these properties under his Hotel Henry Lodg¬ 
ing House License. The subject w r as not mentioned in 



9 


connection with the partnership agreement of August 
1942. Holmes asked no questions about these proper¬ 
ties, and Keets made no statements about them. When 
Holmes learned of Keets’ reconstruction job in 1943, 
he raised the question as to whether or not this wUs in 
conflict with Keets’ partnership agreement in connec¬ 
tion with the Whitelaw Hotel, and made the tender of 
treating it as a part of the partnership property land 
paying on his own part half the cost and expense. There 
were negotiations between the parties, but they ''jvere 
not able to come to an agreement and this litigation 
resulted.” 

i 

j 

It is here urged that whereas Holmes did not know ithat 
the adjoining houses were operated under the Hotel H^nry 
Lodging House License Mr. Keets did, and if this circum¬ 
stance can be taken as evidencing his subsequent intentions 
as they developed, he, Keets, was obligated to make this 
disclosure. It is further significant, as set forth in i the 
Agreed Statement of Fact, that Holmes made his tender as 
soon as he learned of the nature of the structure as biing 
competitive in character with the business of the partner¬ 
ship then operating the Whitelaw Hotel, and there is not in 
this case as indeed there could not be any issue as to the 
bona tides of this tender. Was the matter gone forward with 
in good faith by Mr. Keets? A good exposition of the 
applicable law is found in Volume 40, American Jurispru¬ 
dence, page 220: 

“The law does not prohibit a partner from engaging 
in enterprises in his own behalf during the period that 
he is a member of a firm, but permits him to carry on a 
business not connected or competing with that of the 
partnership. Any other rule, it is said, would preyent 
a member of a partnership from investing his private 
funds. The right of a partner to engage in a separate 
business depends, however, on the dissimilarity of the 
two businesses or occupations, and upon the further fact 
that the partner in question does not violate his agree¬ 
ment with his copartners in devoting his time and ener¬ 
gies to outside matters. It is universal that a partner. 


i 
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without the consent of his copartners. cannot carry on 
a business of the same nature and in competition with 
that of the firm. If a partner violates the rule, equity 
may enjoin him from so doing , and he may he required 
to account to his associates for the profits derived from 
the competing business.” (Italics ours.) 

The same doctrine is enunciated in the case of Wheeler v. 
Sage, 68 I'. S. 646, from the syllabus of which we quote the 
following: 

•‘Each partner is the agent of his copartners in all 
transactions relating to partnership business, and is 
forbidden to traffic therein for his own advantage, and 
1 if he does, will be held accountable for all profits.’’ 

If, after the partnership was created between the parties 
litigant as operators of the Whitelaw Hotel, Keets saw fit 
to turn property owned by him into a competitive enterprise 
lie must be taken as having done so as the agent of his co¬ 
partner, Holmes. As a matter of fact had Keets undertaken 
the enterprise secretly and without a showing of his appar¬ 
ent interest, knowledge of this to Holmes would have 
brought about the same result. Again, in the Supreme 
Court of the United States we find our answer. In the case 
of Kimberly v. Arms, 129 U. S. 764, we quote from the 

svllabus: 

* 

“One member of a partnership in a particular busi¬ 
ness cannot secretly engage on his own account in such 
1 business and keep his earnings to himself; a court of 
equity will subject such earnings to the benefit of the 
partnership.” 

It appears from the oral argument that counsel for both 
of the litigants in the instant case attach importance, as sup¬ 
portive of their respective theories on the case of Latta v. 
Kilbourn, 150 U. S. 522, 37 Law Ed. 1169. A statement of 
the nature of the partnership as taken from the case itself 
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will he enlightening;. The statement is that the partnership 

was formed for * 11 the purpose of carrying on the business 

of ‘real estate brokers and auctioneers.’ ” It seems tjhat 

subsequently one of the partners, Latta, purchased cortjain 

lots, referred to as the Thyson lots, and jointly with pne 

Stearns, not a member of the partnership, made certjain 

additional purchases of real property. In the Opinion! of 

the Court it is significantly stated that: “The scope and 

character of the firm’s business did not extend to the buviing 

• * 

and selling of real estate on account of the firm. It had! no 
capital for that purpose, and no arrangements were pro¬ 
vided by which it was to be supplied.” The testimony over¬ 
whelmingly established the fact that during the time of jtlio 
partnership operations acquisitions were made by the iijdi- 
vidual members and by Latta and Stearns, with the tjiill 
knowledge of the partnership, the partnership actually Re¬ 
ceiving brokerage commissions from these transactions. The 
claim of the suit by one of the partners of the dissolved part¬ 
nership was against the other partner for an accounting! of 
profits made by the latter in transactions of the character 
outlined. The admitted questions controlling the litigation 
were: “Were or were not those transactions within the 
scope of the firm business, in respect to which Latta oWed 
a duty to his firm, or in respect to which he could propej'ly 
be said to be the agent of the firm?” We see no parallel l|)ut 
a contrast factually between that case and the instant ope. 
Is there a parallel, we ask, between a partner in a brokerajge 
business claiming a right to profits in individual purchases 
of real property made by his partner when the acquisition 
of real property was no part of the partnership business 
and a partner in a hotel business claiming an interest iij a 
hotel venture conducted within a few yards of the hotel con¬ 
ducted by the partners? We submit that there is not; and 
we further submit that the addition of the twenty-five roo|m, 
nine bath annex cannot reasonable be called other than a 
business within the scope of the partnership business. As 
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to what the case holds applicable to the issues of the instant 
case, we quote the following from the Opinion: 

“The general principles on which the court proceeded 
admit of no question, it being well settled that one part¬ 
ner cannot, directly or indirectly, use partnership 
assets for his own benefit: that he cannot, in conducting 
the business of a partnership, take any profit clandes¬ 
tinely for himself; that he cannot carry on the business 
of the partnership for his private advantage; that he 
cannot carry on another business in competition or 
rivalry with that of the firm , thereby depriving it of 
the benefit of his time , skill, and fidelity without being 
accountable to his copartners for any profit that may 
accrue to him therefrom; that he cannot be permitted to 
secure for himself that which it is his duty to obtain, 
if at all, for the firm of which he is a member; nor can 
he avail himself of knowledge or information, which 
may be properly regarded as the property of the part¬ 
nership, in the sense that it is available or useful to the 
firm for any purpose within the scope of the partner¬ 
ship business. ,, (Italics ours.) 

Continued repetition of this well enunciated doctrine is 
perhaps to knowingly overstress a position which cannot be 
refuted and we close this memorandum with the simple 
suggestion that between the Whitelaw and the Hotel Henry, 
there is a vacant strip of land, already partnership property, 
and it was the duty of Mr. Keets, if he desired to engage in 
a further hotel venture to undertake same first of all as a 
partnership venture by giving to Mr. Holmes the right of 
participation. On the contrary, on a piece of ground a few 
yards further down the street, owned by him, Keets, indi¬ 
vidually, without word or knowledge to his partner, con¬ 
structs a competitive hotel business, and upon tender of his 
partner of one-half of the costs and expenses he refuses 
same and undertakes to retain same as a personal asset. We 
submit that the established law of the land will not allow of 
this. 
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II. The opinion of the Court (R. pp. 25-28) reveals that 
the Trial Justice failed to consider the fundamental law Cov¬ 
ering partnerships and apparently based his opinion on an 
erroneous conception of what the relationship requires 
between the said partners. 

With the law of the land as the recitals of this Brief indi¬ 
cate, as to which there is actually no dispute from |the 
defendant’s point of view, there being on the defendant's 
part rather a suggested different application of the liaw, 
the Court, as indicated in its Opinion, expressly recites as 
the controlling law a quotation from the case of Latta v. Kil- 
bourn, 150 U. S. 524, 541 (R. p. 28) the application of which 
to the instant case, we respectfully submit, should have 
brought him to a conclusion exactly the opposite from the 
one arrived at. We have hereinbefore set forth this Quo¬ 
tation in its entirety, may we not break it down to demon¬ 
strate the point which we are here attempting to make. We 
may appropriately discount the first part of the quotation 
for it is no part of the petitioner’s contention that the 
partner Keets used any partnership assets for his own bene¬ 
fit, or that he took any profits clandestinely for himself. The 
quotation then goes on to say: 

I 

i 

“* * * that he cannot carrv on another business in 

•> 

competition or rivalry with that of the firm, thereby 
depriving it of the benefit of his time, skill, and fidelity 
without being accountable to his copartners for janv 
profit that may accrue to him therefrom:” 

i 

It is to be remembered that when this arrangement iwas 
entered into whereby the parties hereto agreed “to become 
general partners under the firm name of The Whitelaw 
Hotel, with the principal office and place of business in 
Washington, District of Columbia” (R. p. 15), the respond¬ 
ent Keets was conducting in an adjoining building a com¬ 
petitive business known as The Henry Hotel. Certain it is, 
however, that it was in the contemplation of both that from 
that time forward that would be the limit of the competition 



14 


and that there would be no additional competition or rivalry 
of business. And again, when in their agreement, they pro¬ 
vided that 

‘‘Both partners shall devote such amount as they re¬ 
spectively deem necessary of their time, skill, labor, and 
experience to advancing and rendering profitable the 
'interests and business of said partnership” (R. p. 16), 

it could not have been the thought of the partner Holmes 
that the adjoining enterprise in which the partner Keets was 
then engaged would be so enlarged as to entirely deprive 
the partnership business of his time, skill, labor and experi¬ 
ence and tend to make unprofitable rather than profitable 
the interests and business of the said partnership. 

Wliat further is the quoted law upon which the Court indi¬ 
cates that it relies: 

J 

“* * * that he cannot be permitted to secure for him¬ 
self that which it is his duty to obtain, if at all, for the 
firm of which he is a member.” 

After the creation of the general partnership relation wdth 
regard to the conduct of the business of the Whitelaw Hotel, 
was it not then the duty of partner Keets to secure for the 
firm rather than for himself any such advantage as may 
have presented itself by the addition of a twenty-five room, 
nine bath annex to this adjoining property, competing ex¬ 
pressly with the hotel business conducted by the partner¬ 
ship? Our answer to this question is “Yes.” But with the 
same premise the answer of the Court is “Xo.” That these 
different conclusions might be arrived at is entirely within 
the possibilities, but we respectfully submit that the reason¬ 
ing back of the Court’s conclusion is not properly grounded. 
Having set forth the propositions of law with which all are 
in agreement, the Court says in its Opinion (R. p. 28): 
“Suppose the defendant, whom the plaintiff knew to be a 
hotel man and rental property operator, had built a hotel 



of fifty rooms in 1943 in a good neighborhood five blocp 
from the partnership property. Could the plaintiff ha^e 
claimed a violation of the partnership agreement? And \jet 
the competition with the partnership property would hajce 
been greater than that of the annex.” Our answer to the 
Court’s query is “Yes,” the plaintiff could have claimed 
a violation of the partnership agreement under such circum¬ 
stances. If there be any significance to the language of the 
law as quoted, we submit that such a structure five blodks 
away of an unquestioned competitive character, if acquir¬ 
able should first of all be acquired for the firm of which Jae 
was a member, and the law says that it was his “duty” so 
to do. In other words we respectfully submit that although 
the Court outlines the things which are incidents of tnis 
peculiar legal relationship, it fails to apply them to the hypo¬ 
thetical case which it poses and to the instant case which it 
decides. 

III. Petitioner Holmes should have been given the oppor¬ 
tunity to participate in the competitive enlargement of the 
Hotel Henry. 

Comment has been made upon the fact that at the tiine 
the partnership agreement was entered into between the 
parties, partner Holmes did not know that the adjacent 
properties to the Hotel Henry were being operated under 
the Hotel Henry Lodging House License and that the sub¬ 
ject was not mentioned in connection with the partnership) 
agreement (R. p. 24). The use to which these adjoining 
properties had been put when the agreement was entered 
into is also conceded by both parties: j 

‘ ‘ At that time two of these buildings were vacant; the 
third was occupied by a tenant who had lived thpre 
many years. One of these properties, No. 1823, re¬ 
mained vacant until torn down in 1943; No. 182lj if 
occupied at all, was occupied for short intervals only, 
and the long-time tenant remained in No. 1819.” i(R. 
p. 23.) | 
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There can be no question but that this use was not of such 
character as to suggest competition with the business of 
the Whitelaw Hotel. It is likewise conceded that when 
petitioner Holmes learned of the nature of the reconstruc¬ 
tion work undertaken in 1943, resulting in the Henry Annex, 
that he “made the tender of treating it as a part of the part¬ 
nership property and paying on his own part half the cost 
and expense. 7 ’ Asa matter of fact the partners undertook 
negotiations based upon this proposition, but came to no 
agreement and litigation followed (R. p. 24). 

The competitive character of the new structure is con¬ 
ceded, as indeed it must be. If partner Keets conceived the 
idea of this competitive annex prior to the time of entering 
into the partnership agreement with regard to the conduct 
of the hotel business at the Whitelaw’ Hotel, it w*as his duty 
to have disclosed it, and w T ith the full disclosures as the 
partnership relationship required his partner Holmes 
should have been given an opportunity to participate in 
order that the partnership business might have been 
furthered rather than handicapped. If he conceived the 
idea of this competitive expansion after the agreement it 
w r as equally his legal duty to undertake same as firm busi¬ 
ness rather than as his individual business, giving to his 
partner an opportunity to participate. 

It is respectfully submitted that the cause should not have 
been dismissed but that the said annex should have been 
declared a partnership asset, with the required contribution 
from the partner Holmes, which the record discloses was 
duly tendered by him; and that any disposition of partner¬ 
ship assets should include this property. 

Respectfully submitted, 

Cobb, Howard & Hayes, 
Attorneys for Appellant 
By George E. C. Hayes 
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APPENDIX 


1 In the District Court of the United States 
for the District of Columbia 


Talley R. Holmes 
1345 T Street, N.W. 
Washington, D. C. 

Plaintiff 

vs. 

Samuel H. Keets 
1825 13th Street, N.W. 
Washington, D. C. 

Defendant 


Civil Action No. 24860 


[Filed Jnn 28 1944 Charles E. Stewart, Clerk] 


Complaint for Determining Partnership Rights 

j 

j 

The complaint of Talley R. Holmes respectfully repre¬ 
sents : 

1. That the jurisdiction of this Court lies in the general 
right of the Court to grant equitable relief. 

I 

2. The complainant, Talley R. Holmes, sets forth that 
heretofore, to wit, and as of the 15th day of August, 1942, 
he entered into a general partnership with the defendant 
Samuel H. Keets in the conduct of a hotel or apartment hotel 
known as The Whitelaw Hotel, 13th and T Streets, North¬ 
west, Washington, District of Columbia. That at the time 
of the entering into of said business the defendant owned 
and operated a business adjoining the business of the White- 
law Hotel at 1825 13th Street, Northwest, known as the 
Hotel Henry. Subsequent to the entering into of the said 
partnership, and as of, to wit, the latter part of March 1943 
the defendant, without the knowledge of, the plaintiff, began 
and has now completed a brick building adjoining the said 
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1S25 13th Street, Northwest, and used as an annex thereto, 
said structure being of an appreciable size and the plaintiff 
alleges, according to his information and belief, that said 
structure consists of twenty-five rooms and nine baths. 

Plaintiff sets forth that at the time of the entering into 
of the general partnership with respect to the Whitelaw 
Hotel, at which time, as indicated, the said defendant was 
conducting the Hotel Henry, it was not contemplated by this 
plaintiff, nor was it within the purview of the partner- 
2 ship agreement, that the said Henry Hotel would be 
enlarged by the erection of any such structure as has 
now been erected. Plaintiff alleges on the contrary that the 
erection of such an annex in competition with the partner¬ 
ship business being conducted at the Whitelaw Hotel and in 
immediate proximity thereto, as hereinbefore indicated, 
was unlawful and violative of the terms and intent of said 
partnership agreement. 

Plaintiff avers upon his advice and belief that the acqui¬ 
sition of such property and the erection of the building as 
referred to were, by virtue of the aforementioned partner¬ 
ship agreement, actually partnership assets. Plaintiff sets 
forth that thereafter and, as of, to wit, August 13,1943, the 
defendant Keets, mindful of the partnership relation exist¬ 
ing between himself and this plaintiff, addressed a communi¬ 
cation to plaintiff’s attorney, calling attention to the extent 
of the improvements made and asking as to the effect of 
same by reason of the existing partnership relations. Plain¬ 
tiff sets forth that thereafter, and through his counsel, this 
plaintiff called upon defendant to advise as to the expendi¬ 
tures made for the erection of the said property in order 
that he might bear his share of said expenditures and prop¬ 
erly participate in the returns from this additional partner¬ 
ship asset. Plaintiff sets forth upon his information that 
after negotiations had between counsel for the respective 
parties hereto, and a failure on the part of the defendant 
to furnish the plaintiff with a statement of expenditures 
made, the defendant, through his counsel, refused to make 
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any adjustment of the matter here referred to and plaintiff 
is without possibility of relief except as here sought. 

Plaintiff sets forth in this connection that at the time 
that the partnership agreement hereinbefore referred to 
was entered into the property adjoining the said Hotel 
Henry, which has now been changed into the competitive 
business referred to, was in the form of three small fr^me 
houses known as premises 1819, 1821 and 1823 13th Street, 
Northwest, two of which had been vacant approximately 
five years prior to the time of said remodeling and the 
third house had been occupied by the same monthly tenant 
for approximately ten years prior thereto, said prop- 
3 erty, as indicated, being in no sense used in the com¬ 
petitive character into which it has been transformed. 

This plaintiff tenders himself as ready and willing to pay 
his proportionate share of the legitimate expenditures made 
for the making of said improvements upon being properly 
advised of same. 

WHEREFORE, the premises considered, petitioner 
prays: 

1. That process of this Court issue against the defendant, 
requiring him to answer the exigencies of this complaint. 

i 

2. That pending the hearing of this cause a Trustee be 
appointed to collect, segregate and hold, subject to the appli¬ 
cation of same for current expenses incident solely to the 
said annex, all monies received and receivable in connection 
with the conduct of the business of the said annex. 

3. That an order be passed in this cause declaring the said 
annex to be a partnership asset and authorizing the right of 
participation in same by this plaintiff upon his paying oyer 
to the defendant his proportionate share of any such amount 
as may have been expended by him, and/or to assume his 
share of any outstanding liabilities properly created in ^he 
construction of said aforementioned property. 


I 
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4. For such other and further relief as the nature of the 
cause may require and to this Honorable Court seem just 
and proper. 

TALLEY R. HOLMES 

Complainant 

COBB, HOWARD & HAYES 
Attorneys at Law 
613 - F Street, N. W. 

By: GEORGE E. C. HAYES 

Attorney for Complainant 

[Filed Jun 28 1944 Charles E. Stewart, Clerk] 

District of Columbia., ss: 

I, the undersigned Talley R. Holmes, solemnly swear that 
I have read the foregoing and annexed Complaint by me sub¬ 
scribed and know the contents thereof; that the facts therein 
stated of my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

TALLEY R. HOLMES 


Subscribed and sworn to before me this 28th day of June, 
1944. 


[seal] 


SAMUEL E. LACY 
Notary Public, D. C. 
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4 In the District Court of the United States 
for the District of Columbia 

Talley R. Holmes 

1345 T Street, N.W. 

Washington, D. C. 

Plaintiff 

vs. ► Civil Action No. 24860 

Samuel H. Keets 

1825 13th Street, N.W. 

Washington, D. C. 

Defendant 

I 

[Filed Jnl 22 1944 Charles E. Stewart, Clerk] I 

| 

Answer and Counterclaim 

For an Answer to the Complaint filed by Talley R. Holmes 
in the above-entitled matter, the defendant Keets respect¬ 
fully shows this Honorable Court as follows: 

1. Defendant says that the Complaint fails to set forth a 
cause of action. 

i 

i 

2. Defendant says that the true facts of the case are as 
follows: Defendant has owned and operated the property 
known as Hotel Henry at 1825 Thirteenth Street, N.W. sipce 
1932, under a hotel license until 1941, and since 1941 under a 
lodging or rooming house license. Hotel Henry is located! on 
Lot 8, in Square 275, as per plat recorded in the Office of the 
Surveyor of the District of Columbia. The premises kno|wn 
as 1819,1821 and 1823 Thirteenth Street, N. W., located in 
the same Lot 8, in Square 275, were purchased by defendant 
in 1936. Since that time he has operated these properties 
as a part of the Hotel Henry establishment and under the 
same license with the Hotel Henry. In December 1941 the 
defendant began to improve these properties at an expense 
to him for improvements then made of approximately 
$7500.00. In the month of May 1943 the defendant was 
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ordered by the District of Columbia Health Department to 
make extensive improvements in these buildings, which 
improvements he made, with others, at a cost of $55,000.00. 

3. As of the 12th day of August 1938 the defendant en¬ 

tered into a contract to purchase one-half interest in 
5 the Whitelaw Hotel from one Brown. Having con¬ 
summated this purchase, Holmes, the owner of the 
other one-half interest in said Whitelaw Hotel (being the 
same Holmes who is plaintiff in the instant case) refused to 
accept the defendant Keets as having a joint interest in said 
Wliitelaw Hotel. The issue which thus arose between the 
parties, as well as other collateral issues between the parties, 
was tried out in Civil Action No. 1537 in this Court in the 
style of Keets, Plaintiff, vs. Talley R. Holmes, C. J. Spencer, 
N. E. Weatherless and W. H. C. Brown, Defendants. 

4. After hearing on the merits, Mr. Justice Matthew H. 
McGuire of this Court entered Findings of Fact, Conclu¬ 
sions of Law, and Decree for Declaratory Judgment, Money 
Judgment, Accounting and Receivership, as of the 19th day 
of March, 1942, copies of such papers being hereto attached, 
hereby referred to, and made a part hereof as defendant’s 
Exhibits Nos. 1A, IB, and 1C. Thereafter the defendant 
Keets entered into an arrangement with N. E. Weatherless 
to buy his option on a one-third interest in the Wliitelaw 
Hotel as provided in Paragraph 1 of said Decree. Upon 
learning of this agreement between defendant Keets and 
the said Weatherless, Holmes demanded that he be per¬ 
mitted to participate in the acquisition of said option, to 
which demand the defendant Keets acceded. 

5. Thereafter, in order to clarify the situation existing 
between the parties, the Agreement of August 15th, 1942, 
entitled Articles of Partnership and referred to in the Com¬ 
plaint herein, was entered into between the parties. Copy 
of said Articles of Partnership is hereto attached, hereby 
referred to and made a part hereof as defendant’s Exhibit 
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No. 2. After this Agreement was entered into, information 
came to the defendant that the plaintiff Holmes was ques¬ 
tioning his right to operate the properties which are the sub¬ 
ject matter of this suit “in competition’’ with the Whitelaw 
Hotel. | 

Knowing from long experience that the plaintiff, as here¬ 
inabove set out, would take advantage of every opportunity 
to further his own interests, the defendant sought im- 
6 mediately to learn plaintiff’s true attitude and intent 
from plaintiff’s attorney and, in that connection, 
wrote the letter referred to in Paragraph 4 of the Complaint 
and entered into the negotiations therein referred to, all 
with the result that on advice of counsel defendant refused 
to accede to the demands made upon him, which demands 
were substantially those made in the instant suit. 

Upon these facts defendant says that it was well known 
between the parties at the time of the previous litigation 
between them in Civil Action No. 1537 in this Court, ^nd 
at the time of the partnership Agreement herein referred 
to, that the defendant was the owner and operator of the 
Hotel Henry and the properties adjacent thereto; and the 
plaintiff was both actually and constructively on notice 
that the defendant was improving and at any time might 
improve said properties, the right so to do being incidental 
to the ownership and operation thereof. Nevertheless,!the 
plaintiff raised no such question in connection with Civil 
Case No. 1537, or in connection with the partnership Agree¬ 
ment herein set out but, in both instances and by many other 
act and deeds, acceded to and acknowledged defendant’s 
right to conduct the business in the Hotel Henry and its 
adjacent properties in proximity to the Whitelaw Hbtel 
despite defendant’s interest in said Whitelaw Hotel, de¬ 
fendant says that his operation of said properties is inot 
“unlawful and violative of the terms and intent of said 
partnership Agreement”, and that plaintiff is not in a posi¬ 
tion so to assert. 

i 

i 

i 

■ 

! 
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Counterclaim 

For a counterclaim to the Complaint filed herein, defend¬ 
ant savs: 

*> 

That the plaintiff Holmes throughout the relationship of 
the parties has been arbitrary and unreasonable in dealing 
with plaintiff in the joint business of the parties; that he 
has failed and refused consistently to account properly to 
the defendant for the operations of the Whitelaw Hotel; 
and despite many promises has failed and refused to con¬ 
sider the defendant, his desires and opinions, in the opera¬ 
tion of said Whitelaw Hotel; but throughout has 
7 ! operated said business as if it were entirely and 

exclusively his own, in violation of the Decree of this 
Court in Civil Action No. 1537 and of the Articles of Part¬ 
nership thereafter entered into between the parties, thereby 
breaching the partnership between the parties, whereupon 
defendant as of the 21st day of July, 1944 has given plaintiff 
notice of dissolution under the provisions of the Partnership 
Agreement. The real estate upon which the Whitelaw 
Hotel is located being lots numbered 9,10 and 814, in Square 
275, as per plat recorded in the Office of the Surveyor of 
the District of Columbia, is owned by the plaintiff and the 
defendant as tenants in common. 

WHEREFORE, plaintiff prays the Court to declare the 

partnership between the parties dissolved and to order a 

full accounting of the partnership assets and a division 

thereof, including partition of the realty by public sale, 

and for such other and further relief as to the Court mav 

•» 

seem right and proper. 

SAMUEL H. KEETS, 


District of Columbia, ss: 

SAMUEL H. KEETS being duly sworn, deposes and 
says that he has read the within Answer by him subscribed 
and knows the contents thereof; that the matters and things 
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therein set forth are of his own knowledge true, and those 
set forth upon information and belief he believes to be trine. 


SAMUEL H. KEETS, 


SWORN and SUBSCRIBED before me, the undersigned 
Notary Public in and for the District of Columbia, this I 21 
day of July, 1944. 


VERNON BOOTH LOWREY 
1603 K Street, N.W. 

Telephone: Di. 7904 

Attorney for Defendant 


NORMAN HILL 

Notary Publii p 


[Filed Jul 22 1944 Charles E. Stewart, Clerk] 
8 Plaintiff’s Exhibit 1-A 


In the District Court of the United States 
for the District of Columbia 


i 

i 

i 

i 

i 

Civil Action No. 1537 j 

i 

I 

i 

i 
i 
I 

I 

I 

[Filed Jul 22 1944 Charles E. Stewart, Clerk] 

i 

Findings of Fact 

1. This is an action brought by Samuel H. Keets agaipst 
Talley R. Holmes, C. J. Spencer, N. E. Weatherless, and 
W. H. C. Brown for an accounting, for usury on a certaiin 
promissory note, for the appointment of a receiver, and fjor 


amuel H. Keets, 

Plaintiff 
vs. 

Talley R. Holmes, 

C. J. Spencer, 

N. E. Weatherless, 

W. II. C. Brown, 

Defendants 


I 

i 
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declaratory relief. The parties are all citizens of the United 
States, residing in the District of Columbia. The defend¬ 
ants were all duly served with process. The defendants 
Spencer and Brown did not appear and answer, and judg¬ 
ment by default was duly entered against each of them. 

2. The suit has to do with ownership and management of 
a certain property known in the District of Columbia as the 
Whitelaw Hotel. 

3. On or about the 26th day of May, 1934 the defendants, 
Holmes and Brown, acting as joint adventurers, purchased 
and entered upon the management of this property. The 
purchase price which they paid was $120,000. Of this $110,- 
000 was paid by making a note in that amount to the Per¬ 
petual Building Association, which note was signed by 
Holmes and his wife, and Brown and his wife. This note 
was secured by a first deed of trust. The remaining $10,000 
was paid with money borrowed by Holmes and Brown from 
Weatherless. A note for $12,000, with interest at 6%, pay¬ 
able $200.00 per month, interest and principal, was given by 
Holmes and Brown to Weatherless for this loan of $10,000. 
This note w T as likewise signed by Holmes and his wife and 
Brown and his wife, and vras secured by a second deed of 
trust upon the hotel property. The total amount of money 
paid to Weatherless upon account of this note at the date 
of trial, January 5, 1942, was $14,000, being seventy pay¬ 
ments of $200.00 each. 

4. Coincident with the making of this $10,000 loan to 

Holmes and Brown, the parties entered into an agree- 
9 ment, dated May 14,1934, recorded in the office of the 

Recorder of Deeds for the District of Columbia, Sep¬ 
tember 17, 1936, which agreement recited that in considera¬ 
tion for the note “the management of the property and the 
disposition of funds is to be subject to the control of the 
holder of the second trust” (Weatherless). The Court finds 
as a matter of fact that this provision was inserted by 
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I 

I 
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Weatherless for his own protection upon the loan he Was 
making. 

5. Thereafter, as of the 12th day of August, 1938, the 
plaintiff Keets entered into a written contract with | the 
defendant Brown for the purchase of Brown’s “one-half 
interest” in the property of the Whitelaw Hotel, with! all 
rights, privileges, and equipment belonging to the shme. 
The price to be paid by Keets for Brown’s “one-half inter¬ 
est” in the property was $20,000, which has now been daid 

in full bv Keets. 

* 

i 

6. On the 7th day of September, 1938, Keets received 
and recorded a deed from Brown to himself for an “undi¬ 
vided one-half interest in and to” the land and premise^ of 
the Whitelaw Hotel, the real estate so transferred b^ing 
accuratelv described in said deed. 

\ 

7. Thereupon Keets entered upon the property, and was 
received by Holmes as a joint adventurer in the property 
and business of the Whitelaw Hotel, in place of Brown; he 
was given the keys to the property, access to the books and 
records, and joint control of the bank account. 

8. Thereafter on or about the 20th day of December, 1938, 
Keets objected to further payments to Weatherless upon 
the $12,000 note held by him, on the ground that the note 
was usurious. 

9. On the 23rd day of December, 1938, as the result of his 
objection to this note, Keets was notified by Holmes, Who 
signed himself as attorney for Weatherless, that Weather¬ 
less was taking over control of the property as provided 
in the agreement for the second trust, and that no further 
deposits would be made in the joint account of Holmes and 
Keets. At the same time Holmes and Weatherless caused 
the locks on the office doors of the property to be changed 
and denied Keets access to the property and participation 
in the management thereof. This situation continued until 


i 
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this suit was filed on the 1st day of February, 1939. 
10 Thereafter Keets was again given access to the prop¬ 
erty and records, but the bank account remained in 
the name of Holmes, “Trustee”, and Weatherless continued 
in control of the property, supported by Holmes. 

10. At the same time Weatherless produced an agreement, 
not theretofore recorded, between himself and Holmes and 
Brown, dated May 26, 1934, under which Weatherless re¬ 
served to himself the right and privilege, when the loan 
which he had made upon the purchase of the property had 
been fully paid, to elect to participate in the ownership of 
the property by sharing with Holmes and Brown one-third 
part of the cost of the property’. Keets was theretofore 
without notice of this agreement. 

11. Weatherless admits that he has collected, and holds 
on account of the Whitelaw Hotel, rents in the amount of 
$1125.00. It is stipulated by the parties that between the 
time of the hearing of this cause and the filing of this Find¬ 
ing another monthly rental in the amount of $45.00 has 
been collected by Weatherless, making a total now held by 
Weatherless of $1170.00. 

BY THE COURT, this day of._., 1942. 


Justice 


[Filed .Tul 22 1944 Charles E. Stewart, Clerk] 
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11 Plaintiff’s Exhibit 1-B 

In the District Court of the United States 
for the District of Columbia 

Samuel II. Keets, 

Plaintiff 
vs. 

Talley R. Holmes 

C. J. Spencer, 

N. E. Weatherless, 

W. H. 0. Brown, 

Defendants 

[Filed Jul 22 1944 Charles E. Stewart, Clerk] 
Conclusions of Law 

The Court makes the following conclusions of law: 

1. That Holmes and Keets are and, since the 7th da\j of 
September, 1938, have been tenants in common and joint 
adventurers in the property and business of the Whitelaw 
Hotel, and that Keets succeeded to all the rights and obliga¬ 
tions of Brown in this respect. 

2. That the note made by Brown and Holmes to Weather- 
less for $12,000 on the 26th day of May, 1934, was usurious. 
That the amount of usury which has been paid upon tjhis 
note is $4,000. That the joint adventurers have a right to 
recover this amount of money from Weatherless. 

3. That Holmes and Weatherless on, or about the 2$rd 
day of December, 1938, wrongfully excluded Keets frbm 
the property and business of the WTiitelaw Hotel and £re 
accountable to him for all transactions which they there¬ 
after conducted, and all funds which they thereafter han¬ 
dled, including the sum $1,170, which Weatherless adniits 
to have received and held in his own account from the col¬ 
lection of rents. 


I 

Civil Action No. 1537 
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4. That Weatherless has a right at this time to avail him¬ 
self of the agreement which he made with Holmes and 
Brown to participate one-third in the ownership of the 
Whitelaw Hotel by paying one-third of the cost of said 
property. That Weatherless may make this payment in 
part by the assumption with Keets and Holmes of the debt 
remaining on the property, amounting at this time to 
approximately $54,000, and by paying in cash one-third of 
the balance of the purchase price of $120,000 to Keets and 

Holmes. That if Weatherless desires to avail himself 
12 of this right he must carry these conditions into effect 
within a reasonable time, which the Court finds to be 
thirty (30) days from the signing of a Decree in this case. 

5. That the plaintiff Keets has a right to a full accounting 
from the defendants Weatherless and Holmes of all trans¬ 
actions involving the money and property of the Whitelaw 
Hotel from the 23rd day of December, 1938, to the date of 
this decree, and that this case should remain open for a 
period of ninety (90) days from the signing of the decree 
therein in order to permit amicable arrangements to be 
effectuated between the parties, during which time Keets, 
upon proper showing of the failure of such amicable ar¬ 
rangements may move herein for reference to the auditor, 
and if need be, for the appointment of a receiver for the 
books, records, and property of the Whitelaw Hotel. 

BY THE COURT, this 19th day of March, 1942. 

MATTHEW H: McGUIRE 

Justice 
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lx the District Court of the United States 
for the District of Columbia 


Samuel H. Keets, 

Plaintiff 

vs. 

Talley R. Holmes 
C. J. Spencer, 

Nelson E. Weatherless, 
W. H. C. Brown, 

Defendants 


Civil Action No. 1537 


i 

i 

i 

i 

i 


[Filed Jul 22 1944 Charles E. Stewart, Clerk] 

i 

i 

i 

Decree for Declaratory Judgment, Money Judgment, j 
Accounting, & Receivership 

The above entitled matter, having come on for hearing 
on the 5th day of January, 1942, and the Court having heard 
and considered evidence and argument of counsel, and hay¬ 
ing filed a Memorandum of Findings, and formal Findings 
of Fact, and Conclusions of law, be it, 

ORDERED, ADJUDGED AND DECREED as followsj: 

1. That the rights of the parties in the business and prop¬ 
erty of the Whitelaw Hotel are declared as follows: 

That the plaintiff Keets succeeded in full to all the righti, 
privileges and obligations of the defendant Brown, as of th^ 
7th day of September, 1938, at which time he became, anp 
remains, a joint adventurer with the defendant Holmes in 
said property and business; that the plaintiff Keets is eii- 
titled to full recognition of his position in this respect anp 
to full cooperation from all parties. That the interests and 
obligations of the plaintiff Keets and defendant Holmes in 
said property and business are co-equal. That the defend- 
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ant Weatherless has an option at this time to become a 
joint adventurer in said property and business as with 
Keets and Holmes, co-equallv, with them, from the time of 
the exercise of said option, by payment to them in cash of 
one-third of the difference between the balance due upon 
the first trust upon said property, held by the Perpetual 
Building Association, and $120,000, the original purchase 
price of said property, and by assuming co-equallv with 
them other outstanding liabilities and obligations on said 
property and business; that the defendant Weatherless must 
exercise said option within a reasonable time, which reason¬ 
able time the Court finds to be thirty (30) days, or forever 
stand barred therefrom. That this judgment is final. 

14 2. That the plaintiff Keets to the use of himself 

and the defendant Holmes, trading as joint adven¬ 
turers in the style of the Whitelaw Hotel, have judgment 
as at law against the defendant Weatherless in the sum of 
$4,000, this being the amount of usury collected by the 
defendant Weatherless upon that certain promissory note 
made to him on the 25th day of May, 1934, by the defendants 
Holmes and Brown, and secured upon the property of, and 
paid by the joint adventurers of, the Whitelaw Hotel. That 
the defendant Weatherless cause said note, which is now 
held by him, to be marked paid and cancelled, and delivered 
up to the parties Keets and Holmes, and cause the deed of 
trust upon the property of the Whitelaw Hotel, securing 
said note, to be released. That this judgment is final. 

3. That the plaintiff Keets have money judgment as at 
law to the use of himself and Holmes, as joint adventurers, 
trading as the Whitelaw Hotel, against the defendants 
Holmes and Weatherless for $1170.00, monies collected and 
held by the defendant Weatherless from rents of the WTiite- 
law Hotel, w’ith the knowledge and consent of the defendant 
Holmes; with the further provision that the defendant 
Weatherless is primarily liable for said sum of money, and 
the defendant Holmes is secondarily liable, and that if the 
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defendant Holmes shall pay any of said judgment, he shall 
have recourse against the defendant Weatherless for the 
amount so paid. That this judgment is final. 

4. That the plaintiff Keets have a full accounting frbm 
the defendants Weatherless and Holmes for all transactions 
involving the money and the property of the Whitelaw Hotel 
from the 23rd day of December, 1938, to the date of this 
Decree, with the further provision that if such accounting 
be not arrived at by amicable agreement between the parties 
within ninety (90) days of the signing of this Decree, the 
plaintiff Keets may move in this case for reference to the 
Auditor, and upon proper showing for the appointment of a 
Receiver of the books, records, and propertv of the Whitelaw 
Hotel. 


5. And that costs be allowed the Plaintiff against the De¬ 
fendants. 

i 

BY THE COURT, this 19th day of March, 1942. 


MATTHEW H. McGUIRE 

Justice 


15 Plaintiff’s Exhibit 2 

I 

[Filed Jul 22 1944 Charles E. Stewart, Clerk] 
Articles of Partnership 

THIS AGREEMENT, made and concluded at Washing¬ 
ton, District of Columbia, this 15th day of August, 1942, by 
and between Samuel H. Keets and Talley R. Holmes, both 
of Washington, District of Columbia: 

Article I: That the parties hereto have agreed and hereby 
agree to become general partners under the firm name of 
The Whitelaw Hotel, with the principal office and place of 
business in Washington, District of Columbia. 


i 

i 
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Article II: The purpose and business of said partnership 
shall be to conduct a hotel, or apartment, or apartment 
hotel, known as The Whitelaw Hotel, located at Thirteenth 
and T Streets, N. W., Washington, D. C., in the conduct of 
such business to do any and all things incident thereto, or 
connected therewith. 

Article III: The said Samuel H. Keets and Talley R. 
Holmes shall contribute an equal amount of the capital of 
said partnership. 

Article IV: The said partnership shall commence on the 
day of August, 1942, and shall continue from said date 
until dissolved by death, bankruptcy, insolvency, or disabil¬ 
ity of either of the parties hereto, or unless terminated under 
the provisions hereof. 

Article V: The said Samuel H. Keets and Talley R. 
Holmes shall have equal control and management of the 
business. 

Article VI: Each partner may make and take contracts 
for and on behalf of the partnership business, but no con¬ 
tracts or purchases involving a liability exceeding Twenty- 
Five Dollars ($25.00), or any transactions out of the usual 
course of business, shall be made or entered into without 
the full consultation and the approval of both parties. 
Neither partner shall, without the consent of the other, em¬ 
ploy or discharge any employee, except in case of gross 
misconduct. 

Article VII; Proper books and accounts shall be 
16 kept by said partnership under the charge of the 
Manager of the said Hotel (whose duties hereafter 
are to be agreed upon by both parties hereto), in which shall 
be properly entered an account and record of all transac¬ 
tions and business of the partnership. All books and ac¬ 
counts and all contracts, letters, papers, documents, and 
memorandums, belonging to the partnership, shall be open 
at all times to the examination of both partners. 
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Article VIII: Each partner shall furnish to the other, on 
request, full information and account of any or all trans¬ 
actions and matters relating to the business of the partner¬ 
ship within his knowledge. 

Article IX: All money received by or paid to the said 
partnership, except petty cash expenditures made by| the 
Manager and properly vouchered and accounted for, fchall 
be daily deposited in the Industrial Bank of Washington, 
or such other banks as said partners may mutually a^ree 
upon. All disbursements of partnership money shall be 
made by checks on the partnership bank account. Checks 
shall be signed by both partners. 

Article X: Both partners shall devote such amount as 
they respectively deem necessary of their time, skill, l^bor, 
and experience to advancing and rendering profitably the 
interest and business of said partnership. 

Article XI: Neither partner shall, at any time, sigh the 
firm name, or his own name, or pledge the firm’s credit, or 
his own individual credit, in any manner as surety or guar¬ 
antor on any paper, bill, bond, note, or draft, or other Obli¬ 
gation whatsoever, with respect to firm business. Neither 
shall assign, pledge, or mortgage any of the partnership 
property, or his interest therein, or do anything, or permit 
any act whereby the firm money, interest or property, or 
his interest therein may be liable to seizure, attachment, or 
execution. 

Article XII: All profits and increase of said business 
shall be divided between the partners equally. All 
17 losses which shall happen in said business shall be 
borne by said partners in like proportion. On the 
first day of February and at the expiration of every! six 
months thereafter, during the continuance of said partner¬ 
ship, an account shall be taken for all the assets and liabili¬ 
ties of said firm, and an inventory of all assets and property 
shall be made at the true value thereof. Such accounts Shall 
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be entered in a separate book, kept for that purpose, and 
shall be signed by both partners, and shall be binding on 
each. The net profits of said business for the twelve (12) 
months next preceding the taking of such accounts, shall, 
immediately after the signing of such account, be divided 
between the parties in the proportions hereinbefore speci¬ 
fied. If losses, which have been suffered during any year so 
that the value of the assets of the partnership, after deduct¬ 
ing the liabilities thereof, shall be less than the amount of 
the capital of said partnership originally invested, then the 
entire amount of the capital of said partnership originally 
invested, then the entire amount of such deficiency shall 
immediately after the signing of the annual account showing 
such deficiency, be made up and paid in cash by said part¬ 
ners to said firms in equal proportions. 

Article XIII: If either of the partners shall violate or 
make default in any of the agreements or convenants herein 
contained on his part to be performed or kept, then the 
other partner may dissolve said partnership by written 
notice mailed to the one so in default within thirty (30) days 
after knowledge of violation or default. Either partner 
may at any time after the Thirtieth day of October, 1942, 
dissolve said partnership by written notice of his intentions 
so to do, delivered or mailed to the other partner, and said 
partnership shall be dissolved at the expiration of one (1) 
month after the giving of such notice. 

Article XIV: At the time of dissolution of said partner¬ 
ship, or any other termination thereof, an inventory and 
appraisal of all assets and property of partnership shall be 
made, at the true value thereof; and an account shall 
18 i be taken of all assets and liabilities. After payment 
of all debts and liabilities of said partnership, the 
assets and property shall be divided between the partners in 
the proportion in which the capital of said partnership has 
been contributed by each, it being expressly agreed in this 
connection that at the time of the signing of this Agreement 


the contributions have been made in equal proportions; and 
each partner hereby agrees to execute all instruments neces¬ 
sary or proper to invest the other with the sole right to the 

property apportioned to such other. 

• 1 
Article XV: No changes, alterations, additions, modifica¬ 
tions, or qualifications shall be made or had in the terms of 
this contract unless made in writing and signed by each of 
the partners. 

i 

IN WITNESS WHEREOF the parties hereto have jset 
their hands to duplicates hereof, the day and year first above 
written. 

SAMUEL H. KEETS 
TALLEY H. HOLMES j 

Witnesses: 

EDW. W. HOWARD 

i 

I 

19 In the District Court of the United States 
for the District of Columbia 

Talley R. Holmes 
1345 T Street, N.W. 

Washington, D. C. 

Plaintiff 
vs. 

Samuel H. Keets 
1825 13th Street, N.W. 

Washington, D. C. 

Defendant 

[Filed Aug 5 1944 Charles E. Stewart, Clerk] 

i 

i 

i 

Answer to Counter-Claim 

• 

This plaintiff, for answer to the designated “Counter- 
Claim” of the defendant Samuel H. Keets, denies the allega¬ 
tions to the effect that he has in any wise been arbitrary! or 
unreasonable in dealing with the defendant in the joint 



business operated by the parties hereto, and denies that 
lie has failed or refused to account properly to the defendant 
for the operation of the Whitelaw Hotel, or that he has 
failed or refused to consider the defendant, his desires or 
opinions in the operation of the said Hotel, and denies that 
he has operated said business as if it were his own or that 
he has operated said business in violation of the decree in 
this Court, Civil Action No. 1537. District Court of the 
United States for the District of Columbia, or the Articles 
of Partnership entered into by the parties hereto. 

This plaintiff avers on the contrary that the Whitelaw 
Hotel is conducted entirely in accordance with the partner¬ 
ship agreement had between the parties hereto. That the 
defendant has been given at all times full access to the ac¬ 
counts and records of the said Whitelaw Hotel, and has been 
allowed to and has participated in the conduct thereof to the 
fullest extent that he has indicated a desire or willingness 
to participate. 

Plaintiff sets forth that any failures on the part of the de¬ 
fendant to carry on or conduct the said Hotel business has 
been occasioned by an unwillingness on the part of the 
20 defendant to properly cooperate and a failure on the 

! part of the defendant to carry his share of the respon¬ 
sibility based upon the parties as partners in the conduct 
of the said business. This plaintiff admits the receipt by 
him of the notice indicating the desire on the part of the 
defendant to dissolve the partnership relationships and 
admits the ownership as tenants in common of the White- 
law Hotel by the parties hereto. This plaintiff sets forth 
that in any accounting of the partnership assets and any 
division thereof, as is sought in the instant case, there 
should be taken into consideration the present addition to 
the Hotel Henry operated by the defendant Keets, which 
said addition is being operated in competition with the 
partnership business a short distance away from the White- 
law Hotel, and which said addition was changed to this com¬ 
petitive purpose after the time of the partnership agree- 
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ment entered into and without any prior knowledge on the 
part of this plaintiff of the intention of the defendant so 
to do. 

This plaintiff avers that the allegations now made by the 
defendant Keets are similar to allegations previously made 
in former cause Civil Action No. 1537, United States Dis¬ 
trict Court for the District of Columbia, and same were 
made prior to the time of the entering into of the partnership 
relation between the parties hereto and, as indicated, are 
without foundation and fact. 

TALLEY R. HOLMES | 

Plaintiff\ 

COBB, HOWARD & HAYES 
Attorneys at Law 
613 - F - Street, NW 

By: GEORGE E. C. HAYES i 

Attorney for Plaintiff 

i 

i 

District of Columbia, ss: 

! 

I, the undersigned Talley R. Holmes, solemnly swear that 
I have read the foregoing and annexed Answer by me sub¬ 
scribed and know the contents thereof; that the facts therein 
stated of my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

TALLEY R. HOLMES 

I 

Subscribed and sworn to before me this 4th day of August, 
1944. | 

[seal] MILDRED I. DAVIS j 

Notary Public, D. G. 
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21 ! District Court of the United States 

for the District of Columbia 

i 

Plaintiff. | Calendar No.- 

vs. Civil Action No. 24860 

i 

Defendant. 

rFiled Nov 8 1944 Charles E. Stewart, Clerk] 
i Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action for the determination of partnership 
rights. The Defendant filed a counter-claim seeking a disso¬ 
lution of the partnership. The parties have signed a stipu¬ 
lation of agreed facts and the parties assure the Court that 
no further testimonv will be taken, which is this dav filed in 
the Court. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the fol¬ 
lowing stipulation unless modified by the Court to prevent 
manifest injustice: 

GEORGE E. C. HAYES 

Attorney for Plaintiff 

DATE Nov. 8,1944 

VERNON BOOTH LOWREY 
Attorney for Defendant 

F. DICKINSON LETTS 

Pretrial Justice 


Holmes 


Keets 


2*2 


In the District Court of the United States 
for the District of Columbia 

Talley R. Holmes 

1345 T Street, N.W. 

Washington, D. C. 

Plaintiff 
vs. 

Samuel H. Keets 

1825 13th St., X.W. 

Washington, D. C. 

Defendant 

[Filed Nov 8 1044 Charles E. Stewart, Clerk] 

i 

Agreed Statement of Fact 

I 

The parties in this case respectfully submit the case tj> 
the Court for final decree upon the record and upon the 
following agreed statement of fact. 

j 

1. Following the findings of fact and the decree of thk 
Court entered into in Civil Case No. 1537 on the 19th day of 
March, 1942, copy of which is attached to the defendant 
Keets’ Answer filed herein, Holmes and Keets operated the 
Whitelaw Hotel under the decree. They, by mutual agreed 
ment, entered into a formal partnership agreement on the 
15th day of August, 1942, copy of which is attached to thi 
plaintiff Holmes’ Complaint filed herein. 

2. From that time to this they have continued to operate 
the "Whitelaw Hotel as partners. 

3. For many years both parties to this suit have dealt iii 
rental properties in the City of Washington, owning ancl 
operating each in his separate name and without relation^ 
ship to each other, properties from which each has received 
revenues. 

i 

j 

4. Keets acquired ownership of a three-story and base} 
ment brick building, containing sixteen rooms, next adjai 

I 

I 

i 

I 

I 
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cent on the south to the property of the Whitelaw Hotel 
during the year 1930. He began to operate this property 
as the Hotel Henry under a Hotel license in 1934. It is still 
operated, advertised and listed in the phone book as Hotel 
Henry, but since March 1942, it has been operated under a 
Lodging House License instead of a Hotel License. 

5. In July 1936, Keets purchased three old frame 
23 dwellings from the Alley Authority of the District 
of Columbia located next adjacent on the south to 
the Hotel Henry property. At that time two of these build¬ 
ings were vacant; the third was occupied by a tenant who 
had lived there many years. One of these properties, No. 
1823, remained vacant until torn down in 1943; No. 1821, 
if occupied at all, was occupied for short intervals only, and 
the long-time tenant remained in No. 1819. Beginning early 
in 1942, and prior to August 15,1942, Keets expended large 
sums of money in improving these properties. 

6; In March, 1943, Keets contracted with Hudnell and 
Hudson to raise these three old frame dwellings higher off 
the ground to the level of the first floor of 1825 13th Street, 
so as to provide a basement and central heating plant under 
them. In the operation of raising these buildings, timbers 
in them parted and gave away in such manner that they 
were condemned by the building inspector. Thereupon 
Keets tore them down and built a new brick building in 
place of them. This building was joined on to and made 
into one with the original Hotel Henry and was completed 
in February 1944. It has been operated since as part of 
the Hotel Henry under a Lodging House License. 

7. When Keets first acquired these three old properties 
from the Alley Authority they contained a total of eighteen 
rooms. The new building contains 25 rooms. 

8. The reconstructed properties open into the original 
Hotel Henry Building. They have no public entrance of 
their own. Since its completion the new building has been 



continuously operated under the Lodging House License 
taken out in the name of the Hotel Henry in March, 1942^ 
as hereinbefore set forth. 

9. It is stipulated by and between the parties that the 
parties knew generally of the real estate activities of eac^ 
other at the time they entered into the partnership agree^ 
ment of August 15, 1942; and that Holmes knew at 
24 that time that Keets was operating the Hotel Henry> 
and that he owned the adjacent properties. Holmesj 
did not know at that time that Keets was operating these 
properties under his Hotel Henry Lodging House License! 
The subject was not mentioned in connection with the partf 
nership agreement of August 1942. Holmes asked no ques+ 
tions about these properties, and Keets made no statements 
about them. When Holmes learned of Keets’ reconstruction 
job in 1943, he raised the question as to whether or not this 
was in conflict with Keets’ partnership agreement in com 
nection with the Whitelaw Hotel, and made the tender of 
treating it as part of the partnership property and paying 
on his own part half the cost and expense. There were negOT 
tiations between the parties, but they were not able to com^ 
to an agreement and this litigation resulted. 

Respectfully submitted 

GEORGE E. C. HAYES 

Attorney for Plaintiff Holmes 

VERNON BOOTH LOWREY 

Attorney for Defendant Keets 
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25 District Court of the United States 

for the District of Columbia 

Talley R. Holmes ] 

Plaintiff 

vs. J. Civil Action No. 24860 

Samuel H. Keets 

Defendant 

[Filed Jan 311945 Charles E. Stewart, Clerk] 

Opinion 

This case was heard on an agreed statment of fact as 
follows: 

1. Following the findings of fact and the decree of the 
Court entered into in Civil Case No. 1537 on the 19th day 
of March, 1942, copy of which is attached to the defendant 
Keets’ Answer filed herein, Holmes and Keets operated 
the Whitelaw Hotel under the decree. They, by mutual 
agreement, entered into a formal partnership agreement 
on the 15th day of August, 1942, copy of which is attached 
to the plaintiff Holmes’ Complaint filed herein. 

2. From that time to this they have continued to operate 
the Whitelaw Hotel as partners. 

3. For many years both parties to this suit have dealt in 
rental properties in the City of Washington, owning and 
operating each in his separate name and without relation¬ 
ship to each other, properties from which each has received 
revenues. 

4. Keets acquired ownership of a three-story and base¬ 
ment brick building, containing sixteen rooms, next adjacent 
on the south to the property of the Whitelaw Hotel during 
the year 1930. He began to operate this property as the 
Hotel Henry under a Hotel license in 1934. It is still 
operated, advertised and listed in the phone book as Hotel 
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Henry, but since March 1942, it has been operated under j a 
Lodging House License instead of a Hotel License. 

5. In July 1936, Keets purchased three old franje 
26 dwellings from the Alley Authority of the District 
of Columbia located next adjacent on the south to tlje 
Hotel Henry property. At that time two of these buildings 
were vacant; the third was occupied by a tenant who h^d 
lived there many years. One of these properties, No. 1823, 
remained vacant until torn down in 1943; No. 1821, if occu¬ 
pied at all, was occupied for short intervals only, and tt^e 
long-time tenant remained in No. 1819. Beginning early ip 
1942, and prior to August 15, 1942, Keets expended large 
sums of money in improving these properties. 

i 

6. In March* 1943, Keets contracted with Hudnell and 
Hudson to raise these three old frame dwellings higher oif 
the ground to the level of the first floor of 1825 13th Street, 
so as to provide a basement and central heating plant under 
them. In the operation of raising these buildings, timbers 
in them parted and gave away in such manner that they 
were condemned by the building inspector. Thereupon 
Keets tore them down and built a new brick building in placi 
of them. This building was joined on to and made int<> 
one with the original Hotel Henry and was completed iii 
February 1944. It has been operated since as part of th^ 
Hotel Henry under a Lodging House License. 

i 

7. When Keets first acquired these three old properties 
from the Alley Authority they contained a total of eighteen 
rooms. The new building contains 25 rooms. 

j 

8. The reconstructed properties open into the original 
Hotel Henry Building. They have no public entrance of 
their own. Since its completion the new building has been] 
continuously operated under the Lodging House Licensd 
taken out in the name of the Hotel Henry in March, 1942, asj 
hereinbefore set forth. 


I 
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9. It is stipulated by and between the parties that the 
parties knew generally of the real estate activities of each 
other at the time they entered into the partnership agree¬ 
ment of August 15, 1942; and that Holmes knew at that 
time that Keets was operating the Hotel Henry, and 
27 that he owned the adjacent properties. Holmes did 
not know at that time that Keets was operating these 
properties under his Hotel Henry Lodging House License. 
The subject was not mentioned in connection with the part¬ 
nership agreement of August 1942. Holmes asked no ques¬ 
tions about these properties, and Keets made no statements 
about them. When Holmes learned of Keets’ reconstruction 
job in 1943, he raised the question as to whether or not this 
was in conflict with Keets’ partnership agreement in con¬ 
nection with the Whitelaw Hotel, and made the tender of 
treating it as part of the partnership property and paying 
on his owm part half the cost and expense. There were nego¬ 
tiations between the parties, but they were not able to come 
to an agreement and this litigation resulted. 

The plaintiff asks that the annex to the Hotel Henry be 
declared “a partnership asset and authorizing the right of 
participation in same by this plaintiff upon his paying over 
to the defendant his proportionate share of any such amount 
as may have been expended by him, and/or to assume his 
share of any outstanding liabilities properly created in the 
construction of said aforementioned property.” 

As the plaintiff was fully acquainted with the fact that the 
defendant owned and operated the Hotel Henry and ad¬ 
joining property at the time he entered into the partnership 
agreement with defendant and as there was nothing clandes¬ 
tine at the time of the partnership agreement about the de¬ 
fendant’s lodging house license covering the Hotel Henry 
and adjoining properties, what the plaintiff is really saying 
is that the defendant cannot improve his properties in a 
perfectly normal manner, the possibility of which could 
clearly be anticipated at the time the partnership agreement 
was entered into, without the imprbvements becoming a 
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i 

i 

i 
i 

i 
i 

partnership asset at the option of plaintiff. There is, <pf 
course, no equitable principle upon which the plaintiffs 
claim can be based. 

The clearest statement of the responsibilities involved 
in the fiduciary relationship between partners, pf 
28 which the Court is familiar, appears in the case of 
Latta v. Kilboum, 150 U. S. 524, 541: 

| 

4 4 The general principles on which the court proceeded 
admit of no question, it being well settled that one part¬ 
ner cannot, directly or indirectly, use partnership assess 
for his own benefit; that he cannot, in conducting the 
business of a partnership, take any profit clandestinely 
for himself; that he cannot carry on the business of the 
partnership for his private advantage; that he cannbt 
carry on another business in competition or rivalry 
with that of the firm, thereby depriving it of the benefit 
of his time, skill, and fidelity without being accountable 
to his copartners for any profit that may accrue to hipi 
therefrom; that he cannot be permitted to secure f^>r 
himself that which it is his duty to obtain, if at all, f^r 
the firm of which he is a member; nor can he avail him¬ 
self of knowledge or information, which may be prop¬ 
erly regarded as the property of the partnership, in 
the sense that it is available or useful to the firm for 
any purpose within the scope of the partnership 
business.’ ’ 

Suppose the defendant, whom the plaintiff knew to be!a 
hotel man and rental property operator, had built a hotbl 
of fifty rooms in 1943 in a good neighborhood five blocks 
from the partnership property. Could the plaintiff ha^e 
claimed a violation of the partnership agreement? And ypt 
the competition with the partnership property would hate 
been greater than that of the annex. 

Suppose the defendant, instead of building the annex, hqd 
merely made extensive improvements in the Hotel Henry 
so as to make it more attractive to the transient public. 
Could the defendant have claimed successfully a violation 
of the partnership agreement? 



The Court is clearly of the opinion that the agreed state¬ 
ment of fact contains nothing indicating a violation of the 
partnership relationship on the part of the defendant. 

The Complaint is dismissed with costs. 

T. ALAN GOLDSBOROUGH 

Associate Justice 

January 31,1945 

29 District Court of the United States 

for the District of Columbia 


Talley R. Holmes 

Plaintiff 

vs. 

Samuel H. Keets 

Defendant 


Civil Action No. 24860 


[Filed Jan 311945 Charles E. Stewart, Clerk] 


Judgment Dismissing Cause 

This cause having come on for hearing upon an agreed 
statement of fact, oral argument of counsel having been 
heard and the case having been submitted, it is this 31st day 
of January, 1945 


ORDERED, that the complaint be and is hereby dismissed 
with costs. 


T. ALAN GOLDSBOROUGH 

Justice 
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30 In the District Court of the United States 

for the District of Columbia 

Talley R. Holmes 

Plaintiff 

vs. 

Samuel H. Keets 

Defendant 

[Filed Feb 9 1945 Charles E. Stewart, Clerk] j 
Notice of Appeal 

Notice is hereby given this 9th day of February, 19^5, 
that Talley R. Holmes, plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 31st day j of 
January, 1945 in favor of Samuel H. Keets, defendant 
against said Talley R. Holmes, plaintiff. 

GEORGE E. C. HAYES 

Attorney for plaintiff 

[Copy mailed by Clerk.] j 

31 District Court of the United States 

for the District of Columbia 

Talley R. Holmes 

Plaintiff 
vs. 

Samuel H. Keets 

Defendant 

[Filed Mar 131945 Charles E. Stewart, Clerk] 

Judgment for Dissolution of Partnership and Partition iof 

Partnership Property 

i 

i 

This matter having been submitted to the Court upon 
the uncontested prayer of the defendant, Keets, in his coup- 

i 

i 

i 
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terclaim filed with the Bill of Complaint herein for dissolu¬ 
tion of the partnership heretofore existing between himself 
and the plaintiff, Holmes, and for the partition of the part- 
nedship property, be it this day of February, 1945, 

ORDERED , ADJUDGED and DECREED: 

1. That the partnership heretofore existing between the 
parties in this suit for the ownership and the operation of 
the Whitelaw Hotel be, and hereby is dissolved as of the 
date of this judgment. 

2. That partition of all partnership property, including 
real estate located on lots numbered 9,10 and 814, in square 
275 as per plat recorded in the Office of the Surveyor of the 
District of Columbia, be and hereby is ordered. 

3. That George E. C. Hayes and Vernon B. Lowrey and 
each of them, hereby be appointed Trustees with full author¬ 
ity to carry into effect as promptly as may be, the above 
provided dissolution and partition. Said Trustees are in¬ 
structed and empowered forthwith to take over all assets of 
said partnership; to cause a full accounting to be made be¬ 
tween the parties; and to effect the partition hereby ordered 
by division in kind of partnership assets insofar as the 

parties may agree; or by private sale, as the parties 
32 may agree, of partnership assets, or any of them; and 
as to partnership assets upon which the parties are 
unable to agree, be they personal, real, or mixed property, 
by public sale. Said Trustees hereby are authorized to effect 
the conveyance of any property sold by them under this 
order. 

4. The Trustees are authorized and instructed to con¬ 
tinue the operation of the Whitelaw Hotel along present 
lines pending the accounting and partition herein ordered, 
and to conduct all business transactions incident to such 
operation. 
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5. The Trustees are authorized to incur reasonable ex¬ 
penses of auditors and accountants to examine the records 
and state partnership accounts as of this date. 

I 

I 

6. It is ordered that the Trustees hereby appointed give 
their bonds and undertakings as provided by Paragraph 
2403, Title 28 of the District of Columbia Code (1940 Ed.), 
to secure the faithful performance of their duties. 

7. It is further ordered that this cause remain open £or 
such further instruction or action by the Court as may 
from time to time be proper, and for accounting by the 
Trustees. 

Bv the Court: 

T. ALAN GOLDSBOROUGH 

Justice 

33 In the District Court of the United States 
for the District of Columbia 

Talley R. Holmes 

Plaintiff 
vs. 

Samuel H. Keets 

Defendant 

[Filed Mar 21 1945 Charles E. Stewart, Clerk] 

■ 

Order Extending Time for Filing Designation of Record 
and Transcript of Record in the Court of Appeals 

It appearing to the satisfaction of the Court that by rea¬ 
son of the filing by this Court of the Second Judgment in 
the above entitled cause as of, to wit, March 13, 1945, and 
the resultant necessity of additional steps necessary to jbe 
taken to clear up the validity of said Second Judgment,! it 
is by the Court this 21st day of March, 1945, 


l Civil Action No. 2486(j 



i 
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ORDERED: That the time for the filing of the Designa¬ 
tion and Transcript of Record in the above entitled cause 
in the Court of Appeals be and the same hereby is extended 
to and including the 30th day of April, 1945. 

' MATTHEW F. McGUIRE 

Justice 

Consented to: 

VERNON B. LOWREY 

Attorney for Defendant 

C 

Presented by: 

GEORGE E. C. HAYES 

Attorney for Plaintiff 


34 In the District Court for the United States 
for the District of Columbia 


Talley R. Holmes 

Plaintiff 

\ vs. 

Samuel H. Keets 

Defendant 


> Civil Action No. 24860 


[Filed Apr 9 1945 Charles E. Stewart, Clerk] 


Motion to Strike Supplemental Judgment and Docket 

Entries 

Comes now the plaintiff, Talley R. Holmes, by his counsel 
George E. C. Hayes, and moves the Court to strike out and 
set aside the judgment entered in this cause on, to wit, March 
13,; 1945, for dissolution of partnership and partition of 
partnership property, and for reason therefor shows: 

That heretofore, and as of, to wit, the 31st day of Jan. 
1945, judgment was entered in the said cause, dismissing 
same, from which said judgment an appeal was duly noted. 
Plaintiff sets forth upon his advice and belief that upon the 
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notation of the said appeal that the cause was as of that 
date lodged in the Court of Appeals for the District of Co¬ 
lumbia and that the Justice in the District Court was with¬ 
out power of authority to enter the judgment dated Marqh 
13, 1945, and same should be stricken from the records. 

GEORGE E. C. HAYES : 

Attorney for Plaintiff ! 
613 - F Street, N W 
Washington, D C 

i 

I 

Points and Authorities 

The records of this cause are invoked, together with the 
Rules of this Court and the Court of Appeals upon whi^b 
reliance is had. 

GEORGE E. C. HAYES 

Attorney for Plaintiff 

Service accepted, April 9,1945: 

VERNON BOOTH LOWREY 

Attorney for Defendant 

35 In the District Court of the United States 
for the District of Columbia 

Talley R. Holmes 

Plaintiff 
vs. 

Samuel H. Kjsets 

Defendant 

[Filed Apr 17 1945 Charles E. Stewart, Clerk] 

Reply to Plaintiff’s Motion to Strike Supplemental 
Judgment and Docket Entries 

Replying to plaintiff’s motion to “strike supplemental 
judgment and docket entries” filed herewith, the defendant 
Keets, submits: 

7 i 

Plaintiff’s motion is in error when it refers to the judg- 

i 

i 

i 

i 
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ment at which it is directed as a Supplemental Judgment. 
What happened in the case is that the Court originally en¬ 
tered a judgment on complaint dismissing it. This judg¬ 
ment had nothing to do with the counterclaim; made no 
reference thereto; and decided nothing in connection there¬ 
with. On the face of it, it was a judgment as to a part of 
the action only, and not as to the whole action. 

Thereafter the Court entered the judgment on the coun¬ 
terclaim. Meanwhile plaintiff had noted an appeal on the 
first judgment. Plaintiff now says that the Court’s judg¬ 
ment on the counterclaim was invalid because the Court 
had lost jurisdiction on the case by reason of plaintiff’s 
notation of appeal on the judgment dismissing the complaint. 

Plaintiff cites no law to support his position in this con¬ 
nection. He makes the broad assertion that he relies on the 
record and the Rules of Court. In this respect his motion is 
insufficient and might be subject to a motion to strike. How¬ 
ever, defendant does not desire to make such motion, 
36 but desires that the question be, here and now, dis- 
i posed of in order to avoid delay in the proceedings. 
Examining the Findings of Fact and the Judgment en¬ 
tered herein on the complaint, nothing is to be found therein 
which, in any way, disposes of the counterclaim; nothing 
therein refers to, or even indirectly considers the counter¬ 
claim. Obviously, this was a judgment as to part of the 
cause only. The fact that counsel for plaintiff thereafter 
participated in hearings and in the entry of the judgment 
on the counterclaim without raising any objection whatso¬ 
ever and, in fact, raised no objection for nearly ten days 
thereafter, shows that counsel for both parties, as well as the 
Court, considered the first judgment as a judgment on only 
part of the case, and that the second judgment was proper 
and necessary to complete the disposition of the whole case. 

Hence, it appears that if a mistake was made, it was the 
mistake of counsel for plaintiff in noting an appeal on a 
judgment which, upon its face as well as in the understand¬ 
ing of the parties to the case, was not a final judgment as to 



the whole cause. Certainly by such an act the plaintiff can¬ 
not deprive the Court of jurisdiction to complete the case. 
This Court does not lose jurisdiction of the cause until the 
appeal has been docketed in the Court of Appeals. To hold 
that it did would be to hold that jurisdiction has been trans¬ 
ferred to the Court of Appeals when the Court of Appeals 
is, as yet, without knowledge or notice of any kind as to the 
case. Certainly the case is not suspended somewhere be¬ 
tween the two Courts; it is in one Court or the other; it is 
not in the Court of Appeals when nothing has been dope 
but to make a notation in the Office of the Clerk of the Dis¬ 
trict Court that an appeal is contemplated. Jurisdiction 
moves from one Court to the other when the case is docketed 
in the Appellate Court and not before. 

37 It is to be noted that Section 9 of the Rules of CiVil 
Procedure, entitled “Appeals”, containing Rules 72 
to 76, inclusive, is a section in the Rules of Civil Procedure 
for the District Court of the United States. It has to do 
with proceedings in the District Court after an appeal is 
noted in order to transfer the jurisdiction of the case from 
the District Court to the Appellate Court. If jurisdiction 
of the District Court were cut off at the instant the appeal is 
noted, there would be no point in this whole section which 
deals almost entirely with things that happen between the 
time the appeal is noted and the time the case is docketed jn 
the upper Court. 

For instance, the jurisdictional line is clearly indicated 
in Section (e) of Rule 73, dealing with Bonds, which pro¬ 
vides, among other things, that after the action is docketed 
in the Appellate Court “application for leave to file a bopd 
may be made only in the appellate court”. Before that, such 
proceedings are in the District Court. 

As above indicated, defendant would be on sound legal 
grounds if he opposed plaintiff’s motion in its entirety afid 
stood on the record. He suggests, however, that any pos¬ 
sible objection to the record as it now stands could be cured 
under Rule 60, which gives the Court the power to correct 
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judgments in any proper way at any time within six (6) 
months after judgment is taken. In line with this the de¬ 
fendant suggests that the two judgments now entered in 
this case might be combined in a single document. 

Respectfully submitted, 

VERNON BOOTH LOWREY 

Attorney for Defendant 

Vernon Booth Lowrcy COPY MAILED TO MR, GEORGE 
1603 K Street, X. \Y. E. 0. HAYES APRIL 13th, 1945 
Washington, D. C. V. B. L. 

Telephone: District 7904 


38 [Filed Apr 25 1945 Charles E. Stewart, Clerk] 


lx the District Court of the United States 
for the District of Columbia 


Talley R. Holmes 

Plaintiff 

vs. 

Samuel H. Keets 

Defendant 


V Civil Action No. 24860 


Order Denying Motion to Strike Supplemental Judgment 

and Docket Entries 

Upon consideration of defendant’s motion to strike sup¬ 
plemental judgment and docket entries herein be it this the 
25th day of April, 1945, 


ORDERED , ADJUDGED and DECREED: 

That said motion be, and it hereby is denied. 

By the Court: 

T. ALAN GOLDSBOROUGH /s/ 

Justice 

Seen: 

GEORGE E. C. HAYES 
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39 In the District Court of the United States 
fob the District of Columbia 

Talley R. Holmes 

Plaintiff 

vs. 

Samuel H. Keets 

Defendant 

[Piled Apr 24 1945 Charles E. Stewart, Clerk] j 

I 

Designation of Record 

The plaintiff, Talley R. Holmes, appellant in the aboye- 
entitled cause, designates the following to consist of trho 
record in his appeal: 

1. Complaint 

2. Answer and Counterclaim, Four exhibits 

i 

3. Plaintiff’s Answer to Counterclaim 

4. Pre-trial Proceedings 

5. Agreed Statement of Fact 

0. Judgment Dismissing Cause and Opinion 

7. Notice of Appeal 

8. Judgment for Dissolution of Partnership and Partitibn 
of Partnership Property 

9. Consent Order Extending Time to File Record bn 
Appeal to and including April 30, 1945 

10. Motion of Plaintiff to Strike Supplemental Judgment 
and Docket Entries with Points and Authorities 

11. Reply to Plaintiff’s Motion to Strike Supplemental 
Judgment and Docket Entries 

12. Order Denying Motion 

* . 

13. This designation 

COBB, HOWARD & HAYES ! 
Attorneys for Plaintiff 
613 F Street, X W 

By: GEORGE E. C. HAYES 



I 
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Service by copy of this designation made upon counsel for 
the defendant this 24th day of April, 1945. 

GEORGE E. C. HAYES 

Attorney for Plaintiff 

40 District Court of the United States 

for the District of Columbia 

UNITED STATES OF AMERICA, 

District of Columbia, 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered 1 to 39, both inclusive, 
to be a true and correct transcript of the record according 
to the designation of record by counsel filed and made a part 
of this transcript, and the matter required by Rule 75 (g) 
of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in action entitled TALLEY R. 
HOLMES, Plaintiff vs. SAMUEL H. KEETS, Defendant, 
Civil Action No. 24,860, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 28th day of April, 1945. 

[seal] CHARLES E. STEWART 

Clerk. 

Bv H. M. HULL 
* 

Deputy Clerk 
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1. Index and Table of Cases— 

Latta vs. Kilbourn, 150 U. S., 524 
37 L. Ed. 1169 

i 

i 

2. Counter Statement of the Case— 

Not necessary 

I 

3. Statutes, Treaties, Regulations, or Rules Involved— 

None 

i 

i 

! 

4. Summary of Argument 

The contention of the appellant throughout this litigation 
has been that he and the appellee were general partners in 
the hotel business, with the result that neither party had 
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the right to engage in related activities except through the 
partnership. The contention of the appellee is that the 
scope of the partnership was strictly limited to the owner¬ 
ship and direction of the Whitelaw Hotel; that by the terms 
and circumstances of the partnership agreement each part¬ 
ner was left free in his other activities; and that the White- 
law partnership was in nowise damaged or prejudiced by 
appellee’s operation of the Hotel Henry. 

The judgment of the Court below is based on what amounts 
to a finding of fact that the appellee’s contention as above 
set out was correct; that the partnership was strictly 
limited to the Whitelaw Hotel; that under it either party 
was free to engage in whatever other activity he might 
see fit to engage in, and particularly that Keets (the appel¬ 
lee) was free to continue the normal development of the 
business and property of the Hotel Henry which he had 
owned and operated long before there had been any asso¬ 
ciation between himself and Holmes (the appellant). 

The principals of law on both sides are clear, and are fully 
examined in Latta vs. Kilbourn, 150 U. S., 524,37 L. Ed. 1169, 
which happens to be a case originating in the District of 
Columbia. In the instant case, as in that case, the judg¬ 
ment turned on a question of fact; and in that case the 
Court decided that the facts indicated a restricted part¬ 
nership, not a general partnership. The Court below in this 
case arrived at the same conclusion. 

5. Argument 

The ultimate purpose of this suit is to dissolve the part¬ 
nership heretofore existing between the parties as to the 
ownership and operation of the WTiitelaw Hotel. 

In this connection it is necessary to determine the assets 
of this partnership and particularly to determine whether 
or not certain properties heretofore designated as 1819-21-23 
Thirteenth Street, N. W. are a partnership asset. 
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i 

j 
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The appellee Keets acquired the property designated 
Hotel Henry in 1930 and has operated it since 1934 as the 
Hotel Henry. He acquired the properties designated as 
1819-21-23 Thirteenth Street, N. W. in July, 1936. He pur¬ 
chased an interest in the Whitelaw Hotel on the 7th dayi of 
September, 1938. This purchase resulted in litigation be¬ 
tween Keets on the one side and Holmes, the present appel¬ 
lant, and other parties on the other side, being Civil Action 
No. 1537 in the District Court. 

This litigation ended in findings of fact, conclusionsi of 
law, and a decree entered on the 19th day of March, 1942, 
which decree established Keets’ rights in the property afid 
business of the Whitelaw Hotel (Appellant’s Appendix 9! to 
17), and thereafter formal Articles of Partnership w^re 
entered into between Holmes and Keets on the 13th day| of 
August, 1942. Appellant’s Appendix, 17 to 21. 

It is stipulated between parties in the agreed statement 
of fact filed here (Appellant’s Appendix 25 to 27) that prior 
to the date of this partnership agreement Keets had ex¬ 
pended “large sums of money” in improving the properties 
designated 1819-21-23 Thirteenth Street, N. W.; that there¬ 
after due to the parting of timbers in the course of such 
improvements, these properties were condemned by the 
Building Inspector, and thereupon Keets tore the old build¬ 
ings down and built a new building in place of them, which 
he joined with the original Hotel Henry, completed in Feb¬ 
ruary, 1944, and has since operated as a part of the Hptel 
Henry. 

It is also stipulated that Holmes knew as of August 15th, 
1942, the date of the partnership agreement, that Keets \fras 
operating the Hotel Henry and that he owned the adjacent 
properties, Nos. 1819-21-23 Thirteenth Street, N. W. Appel¬ 
lant, in his brief, states that the deeds of these properties 
from the Alley Authority to Keets were not recorded ufitil 
after the partnership was entered into. This is not a stipu¬ 
lated fact and is of no significance one way or the other! in 
the present suit because it is a stipulated fact that Holies 


knew that Keets owned these properties at the time they 
entered into the partnership agreement. The language in 
the stipulation is as follows: 

“It is stipulated by and between the parties that the 
parties knew generally of the real estate activities of 
each other at the time they entered into the partnership 
agreement of August 15th, 1942; and that Holmes knew 

i at that time that Keets was operating the Hotel Henry, 
and that he owned the adjacent properties.” (Appel¬ 
lant’s Appendix, 27 (9)) 

Hence, these basic facts may be stated with reference to 
the situation between the parties: 

a. Keets and Holmes each have been active in real estate 
and rental properties, and in the hotel business in Wash¬ 
ington for many years, and each has been acquainted with 
the activities of the other. 

b. Long prior to the present relationship between the par¬ 
ties Holmes was interested in the Whitelaw Hotel and Keets 
owned and operated the adjacent Hotel Henry and owned 
Lots Nos. 1819-21-23 next adjacent the Hotel Henry on the 
opposite side from the Whitelaw Hotel. The relationship 
between the parties has never been cordial but was a rela¬ 
tionship which was forced by Keets’ purchase of an interest 
in the Whitelaw Hotel, was resented by Holmes, and finally 
was established by Court decree. 

c. Thereafter Keets expanded the Hotel Henry by fur¬ 
ther improvement of the properties 1819-21-23 Thirteenth 
Street, N. W., which to Holmes’ knowledge he theretofore 
had owned and was already improving. After Keets made 
these improvements, Holmes attempted to force himself 
into partnership with Keets in the Hotel Henry. Keets 
resisted this, the parties were unable to agree, and the pres¬ 
ent litigation, which looks to dissolution of the partnership 
in the Whitelaw Hotel, resulted. 
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i 
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Appellant’s position with reference to the Hotel Henry 
property as improved, is: ! 

1. That the Articles of Partnership entered into between 
the parties on the 15th day of August, 1942 (Appellant’s Ap¬ 
pendix 17 to 21) expressly restricted the scope of the part¬ 
nership to the operation of the Whitelaw Hotel; and that 
the circumstances under which this document was entered 
into conclusively emphasize this restricted scope of the 
partnership showing that it was the definite intention of 
each party to exclude from the partnership all other activi¬ 
ties of either of the parties. 

2. That in operating and expanding the Hotel Henry, 
Keets used no partnership assets, deprived the partnership 
of nothing in the way of time or services, and violated no 
partnership obligation. The partnership in no way con¬ 
tributed to the Hotel Henry venture and, hence, has no 
interest whatsoever in it. 

j 

It is not difficult to state the law as it applies to a situa¬ 
tion like this, which is fully set forth by the United States 
Supreme Court in Latta vs. Kilbourn, 150 U. S., 524, j on 
Page 541, (37 L. Ed. 1169) as follows: j 

i 

“The general principles on which the court proceeded 
admit of no question, it being well settled that one part¬ 
ner cannot, directly or indirectly, use partnership assets 
for his own benefit; that he cannot, in conducting the 
business of a partnership, take any profit clandestinely 
for himself; that he cannot carry on the business of jthe 
partnership for his private advantage: that he cadnot 
carry on another business in competition or rivalry 
with that of the firm, thereby depriving it of the benefit 
of his time, skill, and fidelity without being accountable 
to his copartners for any profit that may accrue to him 
therefrom; that he cannot be permitted to secure!for 
himself that which it is his duty to obtain, if at all,! for 
the firm of which he is a member; nor can he avail him¬ 
self of knowledge or information, which may be pt*op- 


i 

I 

i 
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i erly regarded as the property of the partnership, in the 
sense that it is available or useful to the firm for any 
purpose within the scope of the partnership business. 

“It therefore becomes necessary, in testing the liabil¬ 
ity of the appellant to account for the profits realized 
from the transaction with Steams, to consider and as¬ 
certain what was the scope of the partnership agree¬ 
ment in reference to the purchase and sale of real estate. 
This is the underlying and essential fact on which rests 
the proper determination of the question whether the 
appellant, in engaging in the joint enterprises with 
i Steams, violated any duty or obligation which he owed 
to the firm of Kilboum & Latta. In other words, the 
question on this branch of the case depends entirely 
upon this: Were or were not those transactions within 
the scope of the firm business, in respect to which Latta 
i owed a duty to his firm, or in respect to which he could 
! properly be said to be the agent of the firm ?” 

Let us analyze the paragraphs above quoted. In them we 
find the following propositions: 

1. “one partner cannot, directly or indirectly, use part¬ 
nership assets for his own benefit” — There is no claim in 
this case that Keets used assets of the Whitelaw Hotel in 
the operation or the development of the Hotel Henry. 

2. “that he cannot, in conducting the business of a part¬ 
nership, take any profit clandestinely for himself ” — There 
is no claim here that Keets did anything secretly. Holmes 
knew Keets owned the Hotel Henry property; knew Keets 
was operating the Hotel Henry; and the improvements which 
Keets made there were such as to be observed bv any 
passerby. 


3. “that lie cannot carry on the business of the partner¬ 
ship for his private advantage” — In this case the business 
of conducting the Hotel Henry was clearly and intentionally 
excluded from the business of the Whitelaw Hotel bv the 


Articles of Partnership which the parties entered into, as 
were all other of the various activities of the parties. 

i 

4. “that he cannot carry on another business in competi¬ 
tion or rivalry with that of the firm, thereby depriving it qf 
the benefit of his time, skill, and fidelity without being ac¬ 
countable to his co-partners for any profit that may accrue to 
him therefrom” — The plaintiff stops at the first clause in 
this sentence, ignoring the rest of the statement. There is no 
claim here that Keets’ operation of the Hotel Henry in ariy 
way deprived the Whitelaw Hotel “of the benefit of his timb, 
skill, and fidelity.” The Articles of Partnership expressly 
provided that: 

I 

“Article X: Both partners shall devote such amount 
as they respectively deem necessary of their time, skill, 
labor, and experience to advancing and rendering prof¬ 
itable the interest and business of said partnership!” 
(Appellant’s Appendix 19.) 

I 

! 

It is clear this provision was written into the Articles <^f 
Partnership in recognition of the fact that both partners had 
extensive interests otherwise; that they were operating the 
Whitelaw Hotel through an employed manager; and th$t 
neither party was obligated to give any particular time or 
effort to the Whitelaw Hotel but each was left free to giye 
such time as he, himself, might deem necessary for the pro¬ 
tection of his interests. There is no suggestion in the plead¬ 
ings or in the stipulation in this case that Keets in any w^y 
neglected or slighted the Whitelaw Hotel business, or thht 
he made any profit to himself in any such way. 

5. “that he cannot be permitted to secure for himself that 
which it is his duty to obtain, if at all, for the firm of whitih 
he is a member” — It cannot be said that it was Keets’ dufy 
to obtain anything out of the Hotel Henry or out of oth^r 
properties owned by him for the benefit of the Whitelaw 
Hotel. The parties definitely had set aside the Whitelaw 
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Hotel as the one particular thine: in which they were jointly 
interested, and had clearlv and intentionallv excluded their 
many and various other activities therefrom. There is noth¬ 
ing 1 in the partnership agreement which makes it Keets’ duty 
to devote any of his separate property or energy to the 
benefit of the Whitelaw Hotel. 

“nor can hr avail himself of hnowlege or information 
which mag he properly regarded as the property of the part¬ 
nership. in the sense that it is available or useful to the firm 
for any pvrp^se within the seope of the partnership busi¬ 
ness" — There is no claim that Keets availed himself of 
anything—knowledge, information, or anything else—that 
came to him through the Whitelaw Hotel for his own pur¬ 
poses. He already knew the hotel business: he was already 
operating a hotel; he already owned and was developing the 
adjacent properties; and the Articles of Partnership clearly 
intended to leave him free to continue in such activities just 
as Holmes was left free to continue in his own separate 
activities. 

The second paragraph in the Supreme Court decision 
quoted above concludes with this statement: 

“In other words, the question on this branch of the 
case depends entirely upon this: Were or were not 
' those transactions within the scope of the firm business, 
in respect to which Latta owed a duty to his firm, or in 
respect to which he could properly be said to be the 
agent of the firm ?” 

One test of this is to ask the question whether or not 
Holmes would have been liable as a partner with Keets if 
Keets had lost money on his Hotel Henry development in¬ 
stead of making money. It goes without saying that in such 
event Holmes would have denied he had any connection with 
the Hotel Henry on the ground that the partnership between 
himself and Keets was not a general hotel partnership but 
was particularly limited to the Whit el aw Hotel. 
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Certainly Keets had neither the express or implied au¬ 
thority by virtue of the partnership existing between hiin- 
self and Holmes in the operation of the Whitelaw Hotel, to 
engage in the operation or the expansion of the Hotel Henfcry 
on the partnership account. If Keets had no such right on 
his side to involve Holmes, Holmes, on his side, has no right 
to force himself in. Holmes now is demanding in this suit 
a share in profits to which neither he or the Whitelaw Hoiel 
partnership business contributed anything whatsoever. His 
sole ground of action is that the Hotel Henry business, as 
developed, was of the same general nature as the Whitelaw 
Hotel business. He makes the mistake of claiming, now tl^at 
he believes he has an opportunity to share in the profits 
which he did not earn, that the partnership between him¬ 
self and Keets was a general hotel partnership, when !in 
fact, under the express language of the Articles of Partner¬ 
ship into which he and Keets entered and under all the 
circumstances existing between the parties, the scope of the 
partnership agreement between himself and Keets was lim¬ 
ited strictly to the Whitelaw Hotel and had nothing whatso¬ 
ever to do with any of the activities of either of the parties. 

Or it may be that Holmes does not go so far as to claim 
that the operation and expansion of the Hotel Henry was of 
itself within the scope of the Whitelaw Hotel agreement. 
He does not say that the expansion was of itself within the 
scope of the partnership but that Keets ought to have made 
a special arrangement with him in that connection. This 
brings us squarely within the Latta case. In that case on 
Page 544, the Court said: 

j 

“But the question here is whether his failure to giye 
the firm, or his copartners, the opportunity of makiiig 
an election to buy certain real estate, and his makiiig 
the purchase thereof for his own account, or jointly 
with another, is such a violation of his fiduciary rela¬ 
tions to the firm and his associates in respect to copart¬ 
nership business as to entitle the latter to call him to 
account for profits realized in such transactions. 
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* ‘ The very fact that the express consent of each part¬ 
ner was required in order to engage in such special ven¬ 
ture goes clearly to show that the transactions were not 
within the scope of the partnership, for, if they were, 
special consent could not be required as a condition 
precedent for engaging therein.” 

Certainly this decision of the United States Supreme 
Court in the Latta oase applies in the present case. If Keets’ 
development of the Hotel Henry had been part of his part¬ 
nership busin&ss^with Holmes, he could have gone ahead 
with that development and bound the partnership without 
the consent of Holmes. As said above, Holmes would have 
been the first to denv Keets’ authority to do this. 

It was the clear intent of the parties in this case to enter 
into partnership not in the hotel business generally but as to 
the Whitelaw Hotel only and it was their clear intent to 
leave each other free to engage in any other business and to 
develop their other properties as they might see fit. 

Keets has been guilty of no breach of his partnership obli¬ 
gations and Holmes’ claim against the Hotel Henry property 
and his effort to bring it into the present situation is clearly 
an afterthought. 


Respectfully submitted, 

VERNON BOOTH LOWREY 

Attorney for Appellee 


6. Appellee’s Appendix 

None 



